
Appendix 1 

Legal Position – in detail 

 

1. It is not known when the land at New Road became a Common but it is known that it 

was a common as far back as 1910.  This is because the Council’s predecessor 

created a Management Scheme for the land in 1910 pursuant to the Commons Act 

1899.  It was registered as a common pursuant to the Commons Registration Act 

1959.  

 

2. Historically, the purpose of common land was, typically, to allow ‘commoners’ to use 

the common for things such as grazing animals, watering animals, drying leather etc.  

Under the Commons Act 1876, it is an offence to cause a nuisance on common land.  

This Act also permits the installation of footpaths and bridleways on common land. 

 

3. The Law of Property Act 1925 (s.193) states that the public have a right of access for 

air and exercise on any common land.  The same act also states that the right of 

access will not extend to any right to “draw or drive upon the land a carriage, cart, 

caravan, truck or other vehicle, or to camp or light any fire thereon”.  It goes on to 

make these activities a criminal offence punishable by a fine not exceeding £20. 

 

4. The Road Traffic Act 1988 (s.34) prohibits the driving of mechanically propelled 

vehicles on common land.  There are some exclusions to this prohibition including 

driving on common land for the purpose of saving life, fighting fire or in any other 

emergency.  The Road Traffic Act does state that it is not an offence to drive a 

mechanically propelled vehicle on any land within fifteen yards of a highway for the 

purpose of parking on that land.  However, it also goes on to say that this is not 

intended to prejudice anything contained in the Law of Property Act 1925.  This 

provision is designed to facilitate use of the land by any individuals who had any 

subsisting rights to park on or drive over common land.  Given the nature of the 

parking on New Road, it is considered highly unlikely for any person to have a right to 

park on that land.  This is because the cars are parked on a ‘first come-first served’ 

basis with vehicles being placed in any space that is available.  There is no evidence 

to suggest that any person has parked on the exact same space in the land for the 

duration required to acquire rights of parking. 

 

5. The Countryside and Rights of Way Act 2000 makes certain provisions in relation to 

‘access land’.  Under s.1 of the Act, common land is included within the definition of 
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access land.  Section 2 of the Act allows the public to enter and remain on any 

access land for the purpose of open-air recreation. 

 

6. Driving on common land at New Road is contrary to the Road Traffic Act 1988 and 

the Law of Property Act 1925.   

 
7. Parking on common land at New Road substantially interferes with its use for 

exercise and recreation.  That constitutes a nuisance.  The Commons Act 1876 

operates to make this a criminal offence. 

 

8. The case of Bakewell Management Ltd v Brantwood & Others, established the legal 

principle that a Council could not lawfully commission or authorise a nuisance on 

common land.   

 

9. Under the Occupiers Liability Acts 1957 and 1984, the authority has a responsibility 

for ensuring that its land is safe for use by those who are likely to be using it and is 

required to take reasonable steps to ensure the safe use of the land.  Currently, the 

use of the land for car parking is unsafe.  The existing arrangements for access and 

egress are unsafe.  It is not a safe ‘car park’.     

 

10. Whilst the Countryside Rights of Way Act 2000 does limit the impact of the Occupiers 

Liability Acts in respect of common land, it does so only in relation to the land’s 

natural features such as water, trees, shrubs etc.  Given that the current features on 

the land are man-made, the Council may find it difficult to defend any claim for injury 

arising out of the use of the land in its current state. 

 


